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PROPOSED ARKANSAS TOBACCO CONTROL RULE AMENDMENTS
EXECUTIVE SUMMARY
I.

PURPOSE

Arkansas Tobacco Control (“ATC”) is seeking legislative review and approval of proposed
amendments and changes to various ATC Rule sections. Rule sections are divided as follows:
Section 1 through Section 20.
ATC is proposing its Rule amendments and other changes for the following key reasons:
▪

To incorporate statutory revisions made by the Arkansas General Assembly;

▪

To make provisions consistent with state law; and

▪

To make minor revisions to update or correct various typographical, stylistic, grammatical
and formatting errors throughout.

Pursuant to A.C.A. § 4-75-701, et al., 26-57-201, et al., and A.C.A. 5-27-227, ATC has the
authority to promulgate rules pertaining to tobacco control in the State of Arkansas.
II.

KEY POINTS OF PROPOSED SUBSTANTIVE CHANGES

In addition to minor revisions to update or correct various typographical, stylistic, grammatical
and formatting errors throughout, the proposed key rule changes include the following:
A.

Changes to Section 7: Update permit fee schedule to mirror fees contained in
A.C.A. § 26-57-219.
▪

B.

Both Act 1235 of the 90th General Assembly, Regular Session, 2015, and Act
1071 of the 92nd General Assembly, Regular Session, 2019, amended the fee
schedule in A.C.A. 26-57-219.

Addition of Replacement Notice or Transfer Form: Update rules to include a
form for permittees to use to obtain “permission” pursuant to Act 386 of 2021.
▪

Act 386 of the 93rd General Assembly, Regular Session, 2021, amends the
prohibition on selling without a permit to allow a “person purchasing an existing
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permitted retail location” to “operate under the selling owner’s permit for no
more than thirty (30) days from the date of the sale[,]” with the permission of
the Seller and the Division of Tobacco Control.
C.

Changes to Sections 9 and Section 16: Update rebating language to harmonize
with the language of Act 942 of 2021.
▪

D.

III.

Act 942 of 2021 added a definition for “Rebate” and provided that rebating is
not unlawful when a wholesaler gives “a rebate if the rebate is paid by check or
electronic direct deposit and does not result in a sale at less than the cost to the
wholesaler according to § 4-75-02(5)(A), less discounts that are received by the
wholesaler from the manufacturer.”

Changes to Section 4: Update retail permit language regarding online sales of
cigars and related safe measures to prevent online sales and shipping to minors
in light of Act 940 of 2021 and A.C.A. § 5-27-227 (Sales to Minors).
▪

Act 940 of the 93rd General Assembly, Regular Session, 2021, amends the
definition of “Retailer” under A.C.A. § 26-57-203(27), concerning the
definitions used under the Arkansas Tobacco Products Act of 1977, to include
and authorize permitted Arkansas-based cigar retailers to sell cigars online to
customers inside and outside the State of Arkansas.

▪

A.C.A. § 5-27-227 prohibits anyone from giving, bartering or selling to a minor
(a person under the age of 21) tobacco in any form, cigarette paper, vapor
products, alternative nicotine products, e-liquid products, and any component of
a vapor product, alternative nicotine product or e-liquid product.

E.

Formatting Changes. Re-number paragraphs for uniformity throughout.

F.

Removal of Unnecessary Rule Provisions. Remove unnecessary and confusing
rule provisions to comply and/or harmonize with applicable statutes.

SUMMARY OF PROPOSED CHANGES CHART

In addition to the key changes described above, ATC proposed rule changes include the following
amendments further detailed in the chart below.
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Summary of Proposed Changes
Rules for Arkansas Tobacco Control Board
CHART
REVISION BY SECTION
Section 1 - General
▪

1.1. Change language “Chairman” to “Chair;
also change language “his” to “his/her”

▪

1.2. Change structure of last sentence and
change language “Chairman” to “Chair of
the Board.”

SUPPORTING INFORMATION
▪

Change language to match language used in
Statute (A.C.A. § 26-57-255).

▪

Change sentence structure for clarity and
better understanding; change “Chairman”
language to match language used in Statute
(A.C.A. § 26-57-255) a

Section 2 – Permit Applications - Generally
▪

2.1. Add language “Other, “vapor products, ▪
alternative nicotine products, e-liquid
products or other tobacco products,” and “the
Arkansas Tobacco Products Tax Act of 1977.

▪

2.3. Replace language “It shall be the
obligation of all permit holders to keep on
file with the Board a current address or the
current address of an agent for service of
process” to “All permit holders must keep a
current address or the current address of an
agent for service of process on file with the
Agency.” Replace language “Board” with
“Agency.”

▪
▪
▪

▪

2.4. Replace language “Arkansas Tobacco
Control Board (the “Board.”) with “Agency.” ▪
2.5. Replace language “privilege tax” with
“payment”

To better comply with language used in
A.C.A. § 26-57-219 and A.C.A. § 26-57214.

For consistence terminology usage
throughout and for clarity.

For consistent terminology usage throughout.

▪

Change language for clarity and harmony
with intent of A.C.A. § 26-57-219.

▪

Act 386 of 2021 requires “permission of the
seller and the Division of Tobacco Control.”
This rule provides for a form to effectuate the
permission component of Act 386.
Authorized by A.C.A. § 26-57-256(a)(3).

2.6. Add language/paragraph section:
“2.6
Replacement Notice or Transfer
Forms. All permit transfers and all use of a
previous permit for thirty (30) days as
specified under A.C.A. § 26-57-214, A.C.A.
§ 26-57-215 and A.C.A. § 26-57-221 must be
completed on forms provided by the Agency.
Such Replacement Notice or Transfer forms
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must be submitted to the Agency as a part of
any new permit application.”
▪

2.7. Replace language “Each and every” with
“All”; replace language “shall be” with ▪
“are”; add language to publicly display
his/her permit”; remove language “before
doing any business under any permit issued
pursuant to any tobacco laws in the State of
Arkansas, to post his/her permit in a
conspicuous place in the primary office or
room where the business is carried on and
shall at all times keep his/her permit
displayed”

Change existing language for clarity and
better understanding.

▪

2.8. Add language “Agency” and remove ▪
language “Upon request by the Board, any
and all records of any permit holder shall be
provided to the Board at any meeting of the
Board.” Renumber paragraph.

Change language for clarity and better
understanding; remove unnecessary and
potentially confusing language that is
sufficiently covered by statutory law.

▪

2.9. Remove language “being” and renumber
paragraph.

▪

Change existing language for clarity and
better understanding.

▪

To add clarity as to what type of “lease, rental
or ownership” documents are required.

▪

Change language for consistent terminology
usage throughout.

▪

Remove language not mandated by statute
and no longer useful in the wholesale
application process.

Section 3 – Wholesale Permit Applications
▪

3.3. Add language “agreement”

▪

3.4. Remove language “of the Board” and
add the language “of the Agency.”

▪

3.5. Remove paragraph/language:

“The applicant shall be of good moral character.
An individual owner shall submit three letters as
to his moral character; a partnership shall submit
two letters of moral character for each partner; a
corporation or other entity shall submit two letters
of moral character for each of the stockholders or
owners holding more than five percent (5%)
interest in the permitted business. No form letters
will be accepted to satisfy this requirement.”
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▪

3.9. Remove paragraph/language:

▪

Change for clarity and better understanding,
as such provisions are not mandated by statute
and are otherwise adequately addressed by
Statute (A.C.A. § 26-57-232).

▪

Change for clarity and better understanding,
as such provisions are not mandated by statute
and otherwise conflict with Statute (A.C.A. §
26-57-203(37).

“3.9 Sales by Wholesalers - No wholesaler
shall sell cigarettes or tobacco products to any
individual, partnership, corporation or other
entity unless said individual, partnership,
corporation or other entity is duly licensed to
resell said cigarettes or tobacco products.”
▪

3.10. Remove paragraph/language:

“3.10 Purchases by Wholesalers - Wholesalers
shall purchase cigarettes and tobacco products
only from other wholesalers or manufacturers
who are registered pursuant to A.C.A. § 26-57215(1).”
Section 4 – Retail Permit Holders
▪

4.1. Change language “the Arkansas Control ▪
Board” to “Arkansas Tobacco Control”

▪

4.3. Add the following language:

Change language to better harmonize with
Statute (A.C.A. § 26-57-256 and A.C.A. §
26-57-257).

▪

Additional language in light of Act 940 to
ensure compliance with A.C.A. 5-27-227
(Sales to Minors). Act 940 of 2021 added to
the definition of a retailer: A person that
“[h]as a physical presence in Arkansas and
that purchases cigars from permitted
wholesalers for the purpose the [sic] online
sale of the cigars to buyers inside and outside
the state.”

“Cigar” or “Cigars” as used in this rule means any ▪
roll of tobacco wrapped in leaf tobacco or in any
substance containing tobacco, other than any roll
of tobacco that is a cigarette, as defined by Ark.
Code Ann. § 26-57-260(4)(A)–(C).

Definition of “Cigar” and “Cigars” match the
definitions provided in Ark. Code Ann. § 2657-260(4)(A)–(C) and definition of “Sale” or
“Sell” match the definition provided in
A.C.A. § 26-57-203(28)(A).

"4.3 Online Cigar Sales. Pursuant to A.C.A. §
26-57-203(27)(B), a retailer may sell cigars
online to a buyer who is twenty-one (21) years of
age or older, whether that buyer is inside or
outside the state of Arkansas, when that retailer
(1) has a physical presence in the state of
Arkansas and when that retailer (2) purchases
cigars from a permitted wholesaler.

To “sell cigars online” means a sale of, an
advertisement of, a solicitation to sell, a purchase
of, or an offer to purchase cigars to consumers
who submit orders all or in part online through the
internet. “Sale” or “Sell” has the same meaning as
provided in A.C.A. § 26-57-203(28)(A).
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“Physical presence” means that the cigar retailer
maintains a permitted physical location at a fixed
address, other than solely a post office box or an
electronic address, in the State of Arkansas.”
▪

4.4. Add the following language:

“4.4 Permit Required. Prior to making on ▪
online sale for delivery and prior to shipping
cigars in connection with any online sales, a
person with a physical presence in Arkansas must
obtain and maintain a permit with Arkansas
Tobacco Control. However, such a permit shall
not be issued to a residential address or for an
address not zoned appropriately for the business
seeking to secure the permit.”
▪

Language added in light of Act 940 to ensure
compliance with A.C.A. § 26-57-214.

4.5. Add the following language:

“4.5
Requirements for accepting order for ▪
delivery sale. When accepting an order for a
delivery of an online cigar sale from a buyer, the
retailer must obtain the following information
from the buyer placing the order:
(a)

A copy of a valid governmentissued identification that provides
the buyer’s name, current address,
photograph, and date of birth; and

(b)

An original written statement
signed by the buyer documenting
that the buyer:
(i)

Is of legal age to purchase
tobacco products in the
State of Arkansas;

(ii)

Understands
that
providing
false
information may be a
violation of law; and

(iii)

Understands that it is a
violation of law to
purchase
cigars
for
subsequent resale or for
delivery to persons who
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Additional language in light of Act 940 to
ensure compliance with A.C.A. 5-27-227
(Sales to Minors).

are under the legal age to
purchase cigars.

▪

(c)

If an order of cigars is made as a
result of online advertisement, the
retailer must request the e-mail
address of the buyer and must
receive payment by credit card or
check prior to shipping.

(d)

Prior to shipping the cigars, the
retailer
must
verify
the
information provided under
Subsection
4.5
against
a
commercially available database
derived solely from government
records consisting of age and ▪
identity information, including
date of birth.”

4.6. Add the following language:

“4.6 Requirements for shipping a delivery sale.
When shipping an order of an online sale from a
buyer, the retailer must undertake the following
prior to shipping:
(a)
The retailer must clearly mark the
outside of the package of cigars to be shipped
“Cigars – adult signature required” and to show
the name of the retailer.
(b)
The retailer must utilize a delivery
service that imposes the following requirements:
(i)
Someone twenty-one (21)
years of age or older must sign for the delivery;
and
(ii)
The person signing for the
delivery must show valid government-issued
identification that contains a photograph of the
person signing for the delivery and indicates that
the person signing for the delivery is twenty-one
(21) years of age or older and resides at the
delivery address.
(c)
The retailer must provide delivery
instructions that clearly indicate the requirements
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Additional language in light of Act 940 to
ensure compliance with A.C.A. 5-27-227
(Sales to Minors).

of this Subsection 4.6 and must declare that state ▪
law requires compliance with the requirements.”
▪

4.7. Add the following language:

“4.7 Common Carriers. This section may not
be construed as imposing liability upon any
common carrier, or officers or employees of the
common carrier, when acting within the scope of
business of the common carrier and when
otherwise acting in compliance with Arkansas ▪
law, including, but not limited to, the provisions
of A.C.A. § 26-57-230.”
▪

Additional language in light of Act 940 and
harmonizes with A.C.A. § 26-57-255.

4.8. Add the following language:

“4.8 Civil Penalties. The board may levy a civil ▪
penalty in an amount not to exceed five thousand
dollars ($5,000) for each violation of this section,
pursuant to A.C.A. § 26-57-255.”
▪

Additional language in light of Act 940 to
ensure compliance with A.C.A. § 26-57-230.

Additional language in light of Act 940 and to
ensure compliance with applicable tax laws.

4.9. Add the following language:

“4.9 Collection of Taxes. A retailer selling
cigars online pursuant to this rule is responsible
for the applicable sales taxes and excise taxes.”
Section 5 – Objections to the Issuance of
Permits
▪

5.1. Remove language “of the Board” and add ▪
language “must state the nature of the relevant
facts and”

For clarity and better understanding, the
phrase “must state the nature of the revenant
facts” was moved from 5.3 to 5.1.

▪

5.3. Remove language originally under 5.3, ▪
“Objections Must State Relevant Facts All
petitions and objections must state the nature
of the relevant facts that are alleged.” Renumber original 5.4 to 5.3, in light of the
above removal.

Language changed to reduce redundancy and
to ensure clarity and understanding, as such a
provision is already addressed by Sections 5.1
and 5.2.

Section 6 – Expiration of Permits – Renewals
▪

6.2. Add language “cigarettes or other” and ▪
“or other tobacco products”
Section 7 - Fees
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Grammatical/sentence structure change for
clarity and consistency.

▪

7.1. Replace outdated fees and fee-related ▪
language with updated fees and fee-related
language provided by Statute

Change to match language and fees provided
by Statute (A.C.A. § 26-57-219; Act 1071 of
2019)

Section 9 – Rebates and Concessions
▪

In light of recent legislation, replace outdated
rebate definitions and prohibitions with the
below added language.

▪

Add definition language: “Rebate” means a ▪
payment made by a seller of cigarettes to a
purchaser of cigarettes after the sale that
serves as a discount or return of part of an
amount previously given in payment by the
purchaser of cigarettes.

▪

Add definition language: “Concession” has ▪
the same meaning as “Rebate.”

▪

Add definition language: “Cost to
wholesaler” means the basic cost of the
cigarettes involved to the wholesaler plus the
cost of doing business by the wholesaler as
▪
evidenced by the standards and methods of
accounting regularly employed by him or her
and must include, without limitation, labor
costs, including salaries of executives and
officers, rent, depreciation, selling costs,
maintenance of equipment, delivery costs, all
types of licenses, taxes, insurance, and
advertising. The cost of doing business is
presumed to be four (4%) of the basic cost of
cigarettes to the wholesaler unless a cost of
doing business application is submitted
pursuant to ATC Rule 15.1.

Change and add language to comply with
Statute (A.C.A. § 4-75-708; Act 942 of 2021)

Change and add language to harmonize with
Statutes (A.C.A. § 4-75-702 and A.C.A. § 475-708); Act 942 of 2021.

Change and add language to harmonized with
Statutes (A.C.A. § 4-75-702(5)(A); A.C.A. §
4-75-209; and A.C.A. § 4-75-708); Act 942 of
2021.

Section 10 – Hearing Procedures
▪

10.2. Add language “A.C.A. 25-15-201 et
seq.”

▪

10.3. Replace language “respondent” with
“permit holder”; replace language “at the
Board’s Office, if any” with “Agency”
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▪

For clarity and understanding, add statutory
citation.

▪

Change language for clarity, consistency and
better understanding.

Section 11 – Grounds for Revocation,
Suspension, Nonrenewal of Permits or
Issuance of a Civil Penalty
▪

11.1. Change capitalization of terms ▪
“Revocation,” Suspension,” “Issuance” and
Non-renewal” to lowercase letters and add
language “of a license or permit”

Change to match lowercase language used in
Statute (A.C.A. § 26-57-255(g)(2)) and add
language “of a license or permit” for clarity as
to what is being revoked, suspended, issued or
non-renewed.

▪

11.1(A). Replace language “Rules and ▪
Regulations of the Board” with “these Rules.”

Change for clarity, better understanding
and/or consistency with language used in
ATC statutes (A.C.A. § 26-57-206).

Section 12 – Enforcement of Ark. Code Ann. §
5-27-227
▪

12.1. Replace language “Licensees” with ▪
“Permittee”; remove language “by a nonlicensee of the Board”; replace language
“Board” with “Agency”

Change for clarity, better understanding and/or
consistency.

▪

12.2. Replace
“Agency”

with ▪

To mirror “Agency” language used throughout
Rules for clarity and better understanding.

▪

12.3(C). Remove all language in 12.4, ▪
12.4(A)–(F) and 12.5(A)–(C) pertaining to
mitigating factors and affirmative defenses;
remove language “and Regulations”

Language in 12.4, 12.4(A)–(F) and 12.5(A)–
(C) is outdated, adds confusion as written and
is unnecessary in light of statutory provisions
related to mitigating factors and affirmative
defenses contained in Ark. Code Ann. § 5-27227; the phrase “and Regulations” is
unnecessary and removed for clarity and
readability.

language

“Board

Section 15 – Unfair Cigarette Sales
▪

15.1(D). Replaced the term “affect” with the ▪
term “effect.”

Grammar change.

▪

15.2(C)(1)(b) –(e). Formatting edits. The ▪
language itself does not change.

Change to formatting for
readability.Cove

Section 16 – Advisory Opinions
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clarity and

▪

16.1. Add language “an unlawful” before the ▪
term “Rebate” and the term “Concession.”
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Change to comply with Statute (A.C.A. § 475-708; Act 942 of 2021)
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LEGAL NOTICE OF RULEMAKING
Request for Public Comment
In compliance with Act 434 of 1967, the Administrative Procedures Act, as amended, notice is
hereby given that the Arkansas Tobacco Control Division of the Department of Finance and
Administration intends to adopt Amended Rule titled, “Rules of Arkansas Tobacco Control
Board.” The purpose of the Amended Rule is to update rule language regarding rebating to be in
harmony with the language of Act 942 of 2021; to add rule language regarding the 30-day grace
period provided under Act 386 of 2021; to add rule language regarding online sales of cigars and
related safe measures to prevent online sales and shipping to minors in light of Act 940 of 2021
and A.C.A. § 5-227 (Sales to Minors); to update ATC permit fees to mirror the permit fees
contained in A.C.A. § 26-57-219 (Act 1071 of 2019); and to update and modify language and
formatting for overall grammar, clarity, and harmonization with applicate ATC statutes.
A public comment hearing will be held on April 14, 2022, at 10:00 AM in the first-floor
conference room at 101 E. Capitol Ave., Suite 119, Little Rock, Arkansas 72201.
All interested parties may attend and present their views on the subjects and issues involved. The
proposed Rule amendments are available on the Arkansas Tobacco Control’s website:
www.atc.arkansas.gov.
Interested persons and parties may submit written comments by or before April 13, 2022 to Greg
Sled, Director, Arkansas Tobacco Control Division, 101 E. Capitol Ave., Suite 401, Little Rock,
Arkansas 72201 or emailed to the following email: William.Olson@dfa.arkansas.gov.
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